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There are two primary theories of justice within ethics, retributivism, and utilitarianism.  Although both philosophies present plausible and worthwhile concepts of justice, they also introduce many problems and complications within their respective theories.  Utilitarianism, in particular, highlights the serious problems that are associated with the solutions it presents.  Utilitarianism has two problems with its theory of justice: only conditional rights, and skewed distribution of rights; and three problems with its theory of punishment: punishment of the innocent, problems with deterrence, and common sense.  However, despite these deficient qualities in the utilitarian theory of justice, there may be a possibility of solving these problems to provide a practical and suitable theory for most situations.


Utilitarianism, in its simplest form, is the greatest good for the greatest number; this is known as the GHP, or greatest happiness principle.  The philosophy’s intent is to provide a suitable framework to decide which actions are morally correct, or ‘good,’ and which are morally incorrect, or ‘bad.’  Utilitarianism roots itself in hedonism, or the idea that each individual is concerned only with actions that bring him or her pleasure (and is therefore concerned with actions that bring a society pleasure as well) – where pleasure can be defined as happiness.  If we define a situation S, and actions X and ~X, where ~X is not doing X, then Utilitarianism would say action X should be taken in S if and only if X produces more happiness, or less suffering, than doing ~X in S.  In other words, always choose the action whose consequences produce less suffering, and therefore more happiness.  However, the more happiness an action results in is not defined merely with respect to an individual, because if an action brings happiness to an individual but suffering to 100 other individuals, then the ratio of suffering verses happiness has clearly increased.  Therefore, by definition, utilitarianism concerns itself only with the consequences of an action, and whether those consequences increase happiness to the majority (or a greater number than the number of suffering).


So how is utilitarianism related to justice?  Good question, glad you asked!  Justice, according to Mill, “concerns those moral duties which involve rights.”
  However a theory of justice does not simply decide what moral duties individuals are required to follow, it must also include a form of punishment for those of society who do not fulfill their moral duties or impede on the rights of others.  As with any theory justifying punishment, utilitarianism must answer two questions: (1) what is the general justification of punishment, and (2) what determines which particular punishment is justified?
  Utilitarians answer the questions of justice using their only weapon, the Greatest Happiness Principle (GHP).


How does a utilitarian decide which rights an individual has?  For a utilitarian, an individual has a right to X if and only if the individual has a valid claim on society for X’s protection; rights are only justified if they are essential to happiness.  Notice this does not work both ways, if a right is not essential to happiness then society is not required to protect the right; therefore, there exists only conditional rights for a human being in a utilitarian society.  Take for example, a man who speaks publicly against a politician who takes bribes (for this example – say the bribes are for things which do not cause harm); while the whistleblower believes he has the right to freedom of political speech the utilitarian society silences him because the media hounds the politician’s family, which causes them suffering.  This clearly goes against the common sense view that a person has the right to protect their form of government from corruption.


The second critique of utilitarian justice is because the GHP is a “purely aggregate principle,” meaning it is only concerned with the overall amount of happiness.  A simple example of this at work would be genocide.  If society exterminates a portion of the population (e.g. 200) such that it creates happiness among a larger portion of the population (e.g. 1,000,000), then utilitarianism would allow such an action because the consequence of the action would promote general happiness (to an extent greater than the suffering of the minority involved).  Genocide is clearly not ‘a good’ in any situation – our common sense and humanity tell us this.  This is an example where there exists an extreme skew of the distribution of rights in a utilitarian society using the GHP.


Conditional rights, and distribution of rights are obviously two problems with the utilitarianism theory of justice.  However, the utilitarian theory of punishment introduces a useful idea into the arena, deterrence.  It is not surprising that utilitarians also view punishment in light of the GHP; punishment is justified if and only if it prevents future unjust acts from taking place, thereby preventing future suffering.  Not only must the punishment operate as deterrence, it must also cause the offender no more suffering than necessary to deter future crimes.  This answers the necessary questions for a punishment theory of justice, (1) the general justification of punishment by utilitarians is deterrence, and (2) the determination of which punishment is justified is any punishment that induces just enough suffering on the offender to deter future crime, but no more than that.

The first and foremost problem with this theory is that there is no value placed on punishing only guilty persons.  A good example would be the classical riot case, given a city that was having a riot, and a sheriff who could stop the riot by lying and imprisoning an innocent person (whom he knew was innocent), a utilitarian would endorse imprisoning the innocent person because it would prevent the needless suffering of others if the riot continues.  The punishment of the innocent person is justified because the imprisonment prevents future unjust acts from taking place.  Is there something wrong with this evaluation?  Yes, simply because the suggestion made by the utilitarians is counter intuitive.  Nevertheless, this is an excellent case where utilitarianism fights against our common sense.

The second problem with the utilitarian form of justice is deterrence.  You may ask, what is wrong with their primary objective?  The answer is in a simple example, if Hitler was caught before he killed himself in WWII, then a utilitarian would not advocate any punishment because the punishment would not deter others from committing the crimes of Hitler.  Does this seem right?  No. Yet, here again, utilitarianism goes against our common sense; utilitarianism only sanctions punishments that deter crime, because punishment – by their nature – create suffering, which is what the theory is striving to reduce.  Nevertheless, if another man in the future wanted to recreate what Hitler did (God forbid), the fact that if the European states executed him would not deter the new monster from enacting his vicious scheme.  I consider this a big problem with utilitarianism.

The third, and last, problem with utilitarian justice is common sense.  Every argument presented here against utilitarianism is roughly the same argument – what humankind accepts as ‘good’ and ‘bad’ actions and punishments from common sense are not accepted by utilitarianism (in some cases).  This is a serious problem, how can we accept and practice a theory that runs counter to our very nature?  Utilitarians say “so what?”  They would point to all the examples throughout history where our common sense has led us into ‘bad’ actions (i.e. slavery was justified in common sense terms, segregation, Native American transplantation, etc.).  Utilitarians would be quick to say that our common sense is not always the right, and they would be correct.
  However, I would say it is not always wrong either.  We cannot dismiss our common sense so quickly, it may be marred with racism, or sexism, or other emotions, but it provides us with a lighthouse with which to guide our decisions given there exists some reasoning behind them.  

Utilitarianism provides a very natural and practical framework in which to discuss normative ethics.  It brings to the table a fight for noble causes, such as the general welfare and selfless acts.  So how can we reconcile common sense and utilitarianism?  Utilitarianism generally provides the best solution to many situations, and a framework in which to discuss ethical issues, but our common sense is also part of our nature and any practical or applicable theory cannot go against it in some circumstances.  I propose that we can reconcile these in the following way.  First, we evaluate what our common sense tells us is the best action, and the reasons behind it.  Second, we evaluate what utilitarian theory tells us is the best action, and the reasons behind it.  We then evaluate the two positions, and if they agree we have no problem and the decision is easy; if they do not agree we evaluate the reasons behind each action and decide based on careful consideration of all options including the most likely consequence of the action.  In this way, society can use utilitarianism and common sense to make the most informed decision given a situation.

Utilitarianism, by itself, does not provide a plausible solution to the notion of justice. 
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