1) A good guideline for differentiating between anti-competitive vaporware and legitimate pre-announcements is that the company must have at least a working (alpha) version of the product available to need-to-know customers and developers for it to be considered legitimate.  The alpha version must have enough correctly working components to constitute a version that allows developers enough information about the product for it to be useful to them.  This shows that the company is far enough in the development of the product that it may being leaking information about it, for development or advertising reasons.  The second guideline I would propose is that if a company publicizes a release date for a product while that product is still in development, that actual date of release must be within 3 months of the pre-announced release date.  This would force companies to be well on their way to a final version of the product before they were allowed to publicize a release date.  

2) Yes, legal penalties should be applied to companies who use vaporware to undermine competitor’s products that have a legitimate place in the market.  This is because, unless the above criteria is met, the company is not be far enough in development to be giving customer’s information about the product and when that product will be available.  I believe this constitutes an unethical practice of hurting smaller companies that do have legitimate products and follow the above guidelines because the larger company may have more capital to absorb a post-release-date release.  This practice hurts the smaller company by forcing customer’s who may be looking at their product to hold off until the product from the larger company.  If this does happen, there should be legal penalties because the larger company is undermining the business of the smaller company through hype of their product, and not the merits of their product.  
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